230 North First Avenue
— . Phoenix, Arizona

iy T Y aens
A L) ropy
MYLES E. FLINT

Acting Assistant Attorney General JUL301OMN3
Environment & Natural Resources Division

ANNA C. THODE v CLERK UK1); CTC
RUSSELL YOUNG | oistdier ZPST Courr
Trial Attorneys BY Dggu
United States Department of Justice Y
Environment & Natural Resources Division G /Lﬁ /’}/ (/E/)
)

/N X
INDIAN  RES
.’/

P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
(202)514-1113

DANIEL G.. KNAUSS

United States Attorney /
District of Arizona QQ/QIQQD
JAMES P. LOSS #3217

Assistant U.S. Attorney N Sﬂngggmcm

4000 U.S. Courthouse

8502%

NANCY J. MARVEL

Regional Counsel

ALLYN STERN

Assistant Regional Counsel

U.S. Environmental Protection Agency/Region IX -
75 Hawthorne St.

San Francisco, California
(415)744-1376

94105 .

Attorneys for Plaintiff United States of America

N

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

" UNITED STA

e e — et St s o — = .
.= =T I e e "’_4-'%"“—' = e T N s T o e

S OF AMERICA,
Plaintiff, ‘
) CIV. NO. 89-1704-PHX-EHC
V. N
SOUTH MOUNTAIN FARMS, INC., CONSE ECR
JOHN M. WILLIAMS, JR.,
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I. BACKGROUND
A. The United States of America ("United States"), on

behalf of the Administrator of the United States Environmental
Protection Agency ("EPA"), filed a Complaint in this matter on
October 16, 1989, pursuant to Section 107(a) of the Comprehensive
Environmental Response, Compensation, Liability Act of 1980, 42
U.S.C. § 9607(a), as amended ("CERCLA") .

B. The Unlted States ;n 1ts Complalnt seeks reimbursement

of response costs incurred by EPA and the Department of Justice

for response actions in connection with the release or threatened

release of hazardous substances at the Gila River Indian
Reservation Superfund Site in Maricopa County, Arizona ("the
Site"). )

C. Defendants have asserted a counterclaim for contribution
against the United States pursuant, to Section 113 of CERCLA, 42
U.s.C. § 9613.

D. The Parties that have entered into this Consent Decree - - —

=== -deny any-and all liability arising ou

occurrences alleged in the Complaint or Counterclain.

E. The United States and the Settling Defendants agrée and
the Court by enéefing this Consent Decree finds, that settlement
of this matter, in accordance with the terms of this Consent
Decree will avoid prolonged and complicated litigation and that
this Consent Decree is fair, reasonable, and in the public

interest.
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THEREFORE, with the consent of the parties to this Decree,
it is ORDERED, ADJUDGED, AND DECREED:
II. JURISDICTION

1. This Court has jurisdiction over the subject matter
of this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42
U.S.C. § 9613(b). This Court also has personal jurisdiction over
the Settling Defendants. Solely for the purposes of this Consent
Decree and the underlying Complaint, the‘Settling Defendants

- ———waive all-objections-and-defenses—that—they may-have-to —— =

jufisdiction of the Court or to venue in this District and shall
not challenge the entry of this Consent Decree or this Court’s
jurisdiction to enter and enforce this Consent Decree.
IIXI. PARTIES BOUND
2. This Consent Decree is binding upon the United
States and upon the Settling Defendants and their successors and
assigns. Any change in ownership‘or corporate or other legal

status, including but not limited to any transfer of assets or

real or personal-property, shal; 1n “no way alter the status or

-, g e

Decree.
- IV. DEFINITIONS ‘
3. Unless otherwise expressly provided herein, terms
used in this Consent Decree which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning

assigned to them in CERCLA or in such regulations. Whenever
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terms listed below are used in this Consent Decree, the following
definitions shall apply:

a. "CERCLA" shall meﬁn the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended, 42
U.S.C. §§ 9601 et seq.

b. "“Day" shall mean a calendar day. In computing any
period of time under this Consent Decree, where the last day
would fall on a Saturday, Sunday, or Fedgral holiday, the period

— ——shall-run-until-the close-of business—of -the-next-working-day-

C. "EPA™ shall mean the United sStates Environmental
Protection Agency and any successor departments or agencies of
the United States.

d. "Interest," in accordance with 42 U.S.C. § 9607 (a),
shall mean interest at the rate specified for interest on
investments of the Hazardous Substance Superfund established
pursuant to the Internal Revenue Cdde, 26 U.S.C. § 9507.

e. "Paragraph" shall mean a portion of this Consent Decree

identified by an arabic numeral Oor an upper case letter.

S =§ T wparties” shall mean “the United States—of Amerxcaiand e
the Settling Defendants.
g. "Plaintiff" shall mean the United States of America.
h. "Response Costs" shall mean all costs, including, buf
not limited to, direct and indirect costs including attorney
time, that EPA and the United Sstates Depaftment of Justice on
behalf of EPA have incurred for response actions at the Site

prior to the date of entry of this Consent Decree, and accrued
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Interest on such costs through the date of entry of this Consent
Decree.

i. "Section" shall mean a portion of this Consent Decree
identified by a Roman numeral.

j. "Settling Defendants" shall mean South Mountain Farms,
Inc., John M. Williams, Jr., and Hudson Farms, Inc.

k. "Site" shall mean the Gila River Indian Reservation

Superfund Site, located on the Gila River Indian Reservation in

“Maricopa County, Arizona, in Section 20, Range 2 East, Gila and

Salt River Baseline and Meridian, and commonly referred to-as the
51st Avenue Airstrip.

l. "United States" means the United States of America and
its departments and agencies, including the United States
Environmental Protection Agehcy and the United States Department
of Interior.

V. REIMBURSEMENT 62 RESPONSE COSTS

4. ayment Response Costs to the United States

—W1th1n 30 days of the effective date of thls Conse tEDecree, ':

the Settllng Defendants shall pay $1 iEE‘ZEB 00 tgutie;Unlted
States by Electronic Funds Transfer ("EFT") to the United States
Department of Justice lockbox bank, referenc1ng CERCLA Site
Number 09-63 and the United States Attorney’s Office file number
8903205. Payment shall be made in accordance with instructions
set forth in Exhibit A. Any EFT received at the United States
Department of Justice lockbox bank.after 11:00 a.m. (Eastern

Time) will be credited on the next business day.

o
.



-6 -

5. Contributjon by the United States. Within a
reasonable time after entry of this Consent Decree, the United
States, on behalf of the United States Department of the
Interior, Bureau of Indian Affairs, shall cause to be transferred
to the EPA Hazardous Substance Superfund a contribution of
$25,000.00, referencing CERCLA Site Number 09-63 and the United
States Attorney’s Office file number 8903205.

6. Anti-Deficiency Act. The contribution by the

United States on behalf of the Department of the Interior, Bureau ~————

th1s Consent Decree, Settling Defendants shall pay Interest on

of-Indian Affairs, is subject to the availability of appropriated
funds. No provision of this decree shall be interpreted as or
constitute a commitment or requirement that the United States
obligate or pay funds in contravention of the Anti-Deficiency
Act, 31 U.S.C. § 1341. _ .
VI. FAILURE TO MAKE TIMELY PAYﬁBEIS
7. Interest. 1In the event that payment required by

Paragraph 4 is not made within 30 days of the effective date of

s T et . e e = T T e ST

e i Y

the unpala'Balance = and’ such Interest shaIl‘be compoﬁ'ﬁed each

fiscal year. The Interest on such unpaid balance shall begin to

accrue on the 30th day after the effective date of this Consent

Decree. For fiscal year 1993, the rate of Interest is 3.49%.

8. Stipulated Penalty. If any amounts due to the

United States under this Consent Decree are not paid by the
required date, the Settling Defendants shall pay as a stipulated

penalty, in addition to the Interest required by Paragraph 7,
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$1,000 per day that such payment is late. Stipulated penalties
are due and payable within 30 days of the Settling Defendants'’
receipt from EPA of a demand for payment of the penalties. All
payments under this Paragraph shall be paid by certified check
made payable to "EPA Hazardous Substance Superfund, " shall be
mailed to the United States Environmental Protection Agency,
Region 9, Superfund Accounting, P.O. Box 360863M, Pittsburgh, Pa.

15251, Attention: Collection Officer for Superfund, and shall

“Feference CERCLA Sité No. 09-63 and DOJ Tase Number 90-11=3-536:

Copies of check[s] paid pursuant to this Paragraph, and any
accompanying transmittal letter, shall be sent to the United
States as provided in Section X (Notices and Submissions).

Penalties shall accrue as provided above regardless of whether

a demand for payment, but need only be paid upon demand.

9. If the United States must bring an action to

collect any payment required by this Consent Decree, tbe Settling

- s Defendants shall relmburse the United States for all costs of

EPA has notified the Settling Defendants*of the violation or made

|

: ———‘:—,—_———— el - = ..uﬁ-—m-“ =T '—__ :~:=:v~ T s

|

such actlon, includlng but not 11m1ted to costs cf aftorney time.

10. Payments made under Paragraphs 7-9 shall be in
addition to any other remedies or sanctions available to the
United States by virtue of Settling Defendants’ failure to make

timely payments requifed by this Consent Decree.

i
||1



. —Sections V- and V1--of-this Consent-Decree.-This-covenant-not to

VII. OVER, 8 NOT TO BUE BY I ) 4
11. Except as specifically provided in Paragraph 12,
the United States covenants not to sue Settling Defendants under
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), in any civil or
administrative proceeding to recover Response Costs as defined in
this Consent Decree. This covenant not to sue shall take effect

upon the receipt by the United States of all payments required by

'.iig,
i"i,l

|
f||

Sue extends only To the Se R T na
to any other person.

12. The covenant not to sue set forth in Paragraph 11
does not pertain to any matters other than those expressly
specified_therein. Except as specifically provided in Paragraph
11, nothing contained in this Consent Decree shall in any way
limit or restrict the response and enforcement authority of the
United States to initiafe appropriate action, either judicial or

-

admlnlstratlve, under Sectlons 104, 106 and 107 of CERCLA, 42

e EERE T T - o — =

 § scC. "?S“§604—*9605 ‘9607, or any 6fher prov151on of law/— =
against Settling Defendants or any other person or entity not a
party to this Consent Decree. The United étates reserves, and
bthis Consent Decree is without prejudice to, all rights againét
each Settling Defendant with respect to all matters other than
those expressly specified in the covenant not to sue set forth in

Paragraph 11 of this Section, including but not limited to:
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(1) claims based upon failure by Settling
Defendants to meet any requirement of this Consent

Decree;

(2) claims for costs incurred or to be incurred by the

the United States in connection with the Site that are
not within the definition of Response Costs set forth
in Section IV of this Consent Decree;

(3) claims for injunctive relief;

b

S ~~«—{4)_—11abri1ty-for—damages—%or~injury—%97—destruct%en'"

of, or loss of natural resources; and
(5) criminal liability.

VIII. COVENANTS8 BY SETTLING DEFENDANTS

13. Settling Defendants hereby covenant not to sue and

agree not to assert any claims or causes.of action against the
United States with respect to Response Costs or this Consent
Decree, including, but not limited'to, 'any direct or indirect

claim for reimbursement from the Hazardous Substance Superfund

(establlshed pursnant to the<1n\grnal'kevenue COde, 26 U. S c. S

—-—“-4;‘__*_ ~ETII _.*—

9507), under CERCLA SeCtlons_TGB(b)(Z){“107 , I11, 112*‘5r=T13““1

U.S.C. §§ 9606(b) (2), 9607, 9611, 9612, 9613, or any other
provision of law, any claim against the United States, including
Any department, agency, or instrumentality of the United States
pursuant to CERCLA Sections 107 and 113, 42 U.S.C. §§ 9607 and
9613, related to Response Costs, or any claims arising out of
response activities at the Site. Nothing in this Consent Decree

shall be deemed to constitute preauthorization of a claim within

= -

===n

i|.|K|%'



————causes—of-action—which-each-party -may-have-with-respect—to-any-
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the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40
C.F.R. § 300.700(d). |
IX. c ENT; CONTR ON _PROTECTIO

14. Nothing in this Consent Decree shall be construed
to create any rights in, or grant any cause of action to, any
person not a party to this Consent Decree. Each of the Parties
expressly reserves any and all rights (including, but not limited

to, any right to contribution), defenses, claims, demands, and
Al

mafter, transaction, or occurrence relating in any way to the

Site against any person not a party hereto.

15. With regard to claims for contribution against
Settling Defendants or the United States for matters addressed in
this Consent Decree, the Parties hereto agree that the Settling
Defendants and the United States are entitled to such protection
from contribution actions or claim} as is provided by CERCLA
Section 113(f) (2), 42 U.S.C. § 9613(f) (2).

16. Settllng Defendants agree that with respect to any

U g

related to this Consent Decree they will notify the United States
in writing no later than 60 days prior to the initiation of sueh
suit or claim. Settling Defendants also agree that with respect
to any suit or claim for contribution brought against them for
matters related to this Consent Decree they will notify in
writing the United States within lowgays of service of the

complaint on them. 1In addition, Settling Defendants shall notify

';sult or clalm for contrlbutlon brought‘by themlfar matters—'fé;;
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the United States within 10 days of service or receipt of any
Motion for Summary Judgment and within 10 days of receipt of any
order from a court setting a case for trial fcr matters related
to this Consent Decree. ﬂ

17. 1In any subsequent administrative or judicial
proceeding initiated by the United States for injunctive relief,
recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall n?t assert, and may not

-—————--maintain,-any-defense-or claim based upon the -principles—of --

waiver, res judicata, collateral estoppel, iSsue preclusion,
claim-splitting, or other defenses based upon any contention that
the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case;
provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set-forth in Section
VII (Covenants Not to Sue by Plaintiff).

18. Defendant Hudson Farms, Inc., has filed a petition

under. Chapter 11 of the Bankruptcy Code in the United: States

Bankruptcy c°urt for’the District“nf Arlzcua Case‘No. 0v63741-::f

PHX-GBN. Defendant Hudson Farms, Inc., represents that its
participation in this settlement is being funded through an
rinsurance carrier or carriers and that, therefore, its
participation in this settlement is not subject to the approval
of the United States Bankruptcy Court for the District of

Arizona.
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X. CES SUBMISSIONS
19. Whenever, under the terms of this Consent Decree,
notice or demand is required to be given or a document is
required to be sent by onelparty to another, it shall be directed
by certified mail, return receipt requested, to the individuals
at the addresses specified below, unless those individuals or
their successors give notice of a change to the other Parties in

h )

writing. _All notices and submissions shall be considered

as specified herein shall constitute complete satisfaction of any
written notice requirement of the Consent Decree with respect to
the United States and the Settling Defendants, respectively.

As to the United States: : .

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice \
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: 90-11-3-536

s to- ihg Defendants: - — . o o oes e o - o S mEEtg

Nicholas Wallwork, Esq.

Lucas J. Narducci, Esqg.

O’Connor, Cavanagh, Anderson, Westover,
Killingsworth & Beshears, P.A.

One East Camelback Road, Suite 1100
Phoenix, Arizona, 85012-1656

(For Defendants John M. Williams, Jr.,
and South Mountain Farms, Inc.)

Coni Rae Good, Esq.

Teilborg, Sanders & Parks, P.C.

3030 N. Third Street, Suite 1300 S
Phoenix, Arizona 85012-3039

(For Defendant Hudson Farms, Inc.)
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XI. EFFECTIVE DATE
20. The effective date of this Consent Decree shall be

the date upon which this Consent Decree is entered by the Court.

XIXI. RETENTION OF JURISDICTION
21. This Court shall retain jurisdiction of this

matter for the purpose of enforcing the ;erms of this Consent

— . -PDecree.—— - - e - . = — R s

22. Each undersigned representative of a Seftling
Defendant to this Consent Decree and the Assistant Attorney
General for the Environment and Natural Resources Division of the
United States Department of Justice certifies that he or she is
fully authorized to enter into the terms and conditions of this
consent Decree and to execute and legally bind such party to this

document.

23. Each Settllng Defendant shall 1dent1fy, on the

e

i attached s1gnature page,“the name*anﬂ—addrESS"vt an“agént'whu*tS“'_
authorized to accept service of process by mail on behalf of that
party with respect to all matters arising under or relating to
fhis Consent Decree.

24. If for any reason this Court should decline to
approve this Consent Decree in the form presented, this agreement

is voidable at the sole discretion of any party and the terms of



the agreement may not be used as evidence in any litigation

between the Parties.

SO ORDERED THIS 57 DAY OW , 1993,
‘é«x/ 7&@

4L444#1§,¢L‘

Earl H. Carroll
United States District Judge

A

1}
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of ited

es Vv.

uth Mountaij s nc. t .,

CIV. NO. 89-1704-PHX-EHC, relating to the Gila River Indian

Reservation Superfund Site.

Date: #_«_lfo’ﬁ 1943

FOR THE UNITED STA AMERICA

xm..ss FLINT J
Act;n ssistant Attorney General
Env1ronment and Natural Resources

Arbir /4;;Z§Z Z;;:17???———

‘EMES P. LOSS #3217
Assistant U.S. Attorney
4000 U.S. Courthouse
230 North First Avenue
Phoenix, Arizona 85025

N/

ANNA C. THODE

Trial Attorney

Environmental Enforcement Section

Env1ronment and Natural Resources
Division

U.S. Department of Justice

Room 13073 (EES Dockets)

1425 New York Ave, N.W.

) ,_ugshmgt'on, D. C. 20005

RUSSELL/(Y

Trial Attorney

Environmental Defense Section

Environment and Natural Resources
Division

U.S. Department of Justice

10th & Pennsylvania Avenue, N.W.

Washington, D.C. 20530
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Dew A /N

JORN C. WISE

Acting Regional Administrator

U.S. Environmental Protection
Agency/Region IX

75 Hawthorne Street

San Francisco, California 94105

A%&M/SM

ALLYN 1/ BSTERN.

A551stant Regional Counsel

U+ CT—lOIl
Agency/Reglon IX

75 Hawthorne Street

San Francisco, California 94105
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of ited States v out untaij rm . <,
CIV. NO. 89-1704-PHX-EHC, relating to the Gila River Indian
Reservation Superfund Site.

]

FOR SOUTH MOUNTAIN FARMS, INC.

Date: ,!u.&ﬁ 5 Iqqu

Agent for service of process:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. South Mountain Farms, Inc., et al.,
CIV. NO. 89-1704-PHX-EHC, relatlng to the Gila River Indian
Reservation Superfund Slte.

FOR JOHN M. WILLIAMS, JR.

1

Date: _J.\L&G._S_.,M?L_

Agent for service of process:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. South Mountajn Farms, Inc., et al.,
CIV. NO. 89-1704-PHX-EHC, relating to the Gila River Indian
Reservation Superfund Site.

bate: W 1993

FOR HUDSON FARMS, INC.

Agent for service of process: ALFRED 7. o0iLsen)

QL3¢ - SPIiTH  LTD.

30} &. V/RG/w/IA » 323006

AloV/K, A2 Es500 ¥




Date:

081000082
. -
Atianca, GA) _
— T — - .Amount t3 bs TrznsrerTed

 § 1.139.486.00

Recaiving Banik Coda

CEE (space)ATL(spacs)
i0

. 00924449

e

2 Payes Naxs U.S. Attormey/Districs cf
' Arizona — ——— - -
T T e e T T e e e e e ————
2 Deposit Idsmcilisr | AZT-3-EFT. T
Dabtsy .
UZAD No.

8903208/09-63
Flaass Nota:

Itsx 12 st ba cozplsted €S apply Your paymant
corTectlyY.
Your !Sending) Bank Name & Branch:

Address:

Contact Name and phone number:

- EXBIBIT A




